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COMPUTATION OF EXTENDED 
INSURANCE 


In Horan, Adm. v. Knights Life Insurance Company of 
America [{[ 500,292], recently decided, the Pennsylvania Su- 
perior Court was presented with the question whether, in com- 
puting the automatic extended insurance following a lapse for 
failure to pay premiums, the outstanding indebtedness on the 
policy should be deducted from the face amount of the policy 
as well as from the cash value thereof. The lower court con- 
strued the policy as providing for extended insurance for the 
full face value of $1,000. 


Possible Methods of Computation 


On the date the policy lapsed, the cash value of the policy 
was $229.50 and the indebtedness $178.11, leaving available for 
extended insurance $51.39. That sum, applied to that purpose, 

Please Route to: ; would extend the term of the $1,000 policy until February 3, 


1933. This was prior to the death of the insured, which oc- 
curred March 6, 1933. If, as the appellant contended, the $51.39 
had been applied to the purchase of extended insurance for the 
amount of $821.89, the face value of the policy less indebted- 
ness, the term of the insurance would have been extended on 
the reduced amount until August 12, 1933. 


Non-Forfeiture Provisions 


The policy contained provisions securing to the owner of the 
policy its non-forfeiture value. One of the options given was 
an automatic extension of the net amount insured by the 
policy. Following the listing of the options was a paragraph 
containing the statement that “should any indebtedness exist, 
it shall be deducted from the cash value of the policy and the 
other values shall be correspondingly reduced. The cash value 
of the paid-up or extended insurance granted upon the lapse 
of this policy will be the full reserve at the time of surrender 
less any indebtedness to the Company under the policy, an 
will be paid to the owner thereof, upon written request and 
proper release.” 7 y 

Construction of Policy 


The appellant conceded the action of the insurer in charging 
the indebtedness to the cash value and carrying the policy as 
extended insurance to be proper, but contended that the face 
value of the policy also should have been reduced to the extent 
of the indebtedness as “other values”, thus prolonging its term 
beyond the death of the insured. However, the policy does 
not, in express terms, provide that in computing the auto- 
matic extended insurance the indebtedness shall be deducted 
from the cash value and also from the face value of the policy. 
The granting of extended insurance for the face value of the 
policy, as set forth in a table referred to in the non-forfeiture 
provisions of the policy, discharged the insurer’s obligation; 
no other was imposed. The court was of the opinion that it 
evidently was not contemplated that the face of the policy 
was to be correspondingly reduced in the absence of an express 
provision to that effect, hence the decision of the lower court 
was correct. 
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% FIRE AND CASUALTY »% 


Incendiarism.—Incendiarism, when pleaded as a defense to a 
suit on a fire insurance policy, need not be proved beyond 
a reasonable doubt, but only by a preponderance of the 
evidence. (Sundquist v. The Hardware Mut. Fire Ins. Co. of 
Minn., 111. Supreme Ct.).. .{ 300,075. 


Licensing of Agents.—The insurance laws of Nebraska do not 
prohibit a corporation from carrying on an insurance agency, 
but merely require that it transact its business through 
natural persons, employed by the corporation, who are duly 
licensed as agents. (O. G. Pierce Co. v. Century Indemnity 
Co., Neb. Supreme Ct.) { 300,074. 


Explosion.—In a suit on two fire policies to recover for a 
loss sustained to a winery when the alcohol vapor in one 
of the tanks was ignited, the sole controversy was whether 
an explosion first occurred or whether there was a pre- 
existing fire. Because there was a substantial conflict in 
the evidence, and because there was evidence which would 
support a judgment for plaintiff, it was held that the trial 
court did not abuse its discretion in granting plaintiff's 
motion for a new trial. (Roma Wine Co., Inc. v. Hardware 
Mut. Fire Ins. Co. of Minn., Cal. Dist. Ct. of App.) 

{ 300,073. 


% NEGLIGENCE 
(Other than Automobile) 


Stores and Shops.—The plaintiff sustained injuries when she 
slipped and fell on a loose object on the floor of the de- 
fendant’s store. A motion by the defendant for a directed 
verdict should have been sustained as the evidence most 
favorable to the plaintiff failed to show that the object was 
placed on the floor by the defendant. (J. C. Penney, Inc. v. 
Kellenmeyer, Ind. App. Ct.).. .§ 400,324. 


Air Rifle—For the purpose of testing an air rifle a customer 
had returned as defective, the defendant’s clerk fired the 
gun and in some manner a shot was ejected which struck 
the plaintiff and very severely injured her eye. It was im- 
proper for the lower court to grant the defendant’s motion 
for non-suit since the accident was not so unforeseeable as 
to put its occurrence, as a matter of law, beyond the range 
of proximate causation. (Fox v. Asheville Army Store, Inc., 
N. C. Supreme Ct.) . . J 400,328. 


Sand Deposits.—In an action to recover for sand deposited on 
the plaintiffs’ premises, carried by the wind from the de- 
fendant’s land, it was a question for the jury to determine 
whether the defendant was negligent or whether the acts 
of negligence alleged were in fact merely the resultant 
consequences occasioned exclusively by the violence of 
nature, incapable of being avoided or foreseen. (Ettl v. The 


Land and Loan Co., N. J. Supreme Ct.) . $400,317. 


Permanent Damage to Real Estate.—Whiere the defendant city 
drilled some wells on land adjacent to the plaintiff’s prop- 
erty, and, as a result of pumping water from the wells for 
sale to its citizens, it caused the wells and water on the 
plaintiff's land to dry up or fail, the resulting damage to 

a ; re 
the plaintiff's property was permanent, (City of Stillwater 
v. Cundiff, Okla. Supreme Ct.).. .§ 400,325. 


Sagging Wires.—The plaintiff received a severe electric shock 
and his cow was electrocuted when they came in contact 
with some wires of the defendant that were laying on the 
ground. The plaintiff had a right to assume, in the absence 


of knowledge to the contrary, that the street over which 
he was traveling was reasonably safe and the question of 


his negligence was for the jury to determine. (Town of 
Frankton v. Closser, Ind. App. Ct.).. { 400,333. 


Erection of Aerial Wire.—The plaintiff's intestate met his 
death by throwing an aerial wire over the uninsulated high 
tension wire of the defendant, which ran six feet from the 
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roof of the building on which the aerial was being con- 

structed. From the evidence before the jury, it was war- 

ranted in concluding that the defendant was guilty of the 

negligence charged and that the decedent was free from 

contributory negligence. (Forrey v. Turpin, Ind. App. Ct.) 
J 400,334. 


Toboggan Slide—The defendant city was not liable for the 
injuries sustained by the plaintiff when a toboggan on 
which he was riding ran into a snow drift at the bottom 
of a slide located in a park or playground, since the cit) 
was maintaining the slide in the performance of a govern- 
mental function. (Cegelski v. City of Green Bay, Wis. Su- 
preme Ct.)...{ 400,322. 


Cellar Door.—Where the plaintiff fell and tripped over the 
lock in a cellar door, two inches high in the sidewalk in 
front of the defendant’s premises, the obstruction did not 
constitute negligence as a matter of law. (King v. Dredger, 
N. Y. App. Div.).. .¥ 400,332. 


Chiropractic Treatments.—Whiere the plaintiff’s son died as a 
result of the alleged malpractice of the defendant in the 
administration of chiropractic treatments, the evidence was 
sufficient to warrant the jury in finding that the course of 
treatment persisted in by the defendant was not of the de- 
gree of care, diligence and skill possessed and used bj 
prudent, skillful and careful practitioners of medicine prac- 
ticing in the same community. (Abos v. Martyn, Cal. Dist. 
Ct. of App.).. . | 400,326. 


Property Damage.—The defendant was liable for damages 
caused by flooding the plaintiff’s land by the construction 
of a tunnel which raised the waters of a creek above the 
ordinary high water mark. (Twin Lakes Reservoir and 
Canal Co. v. Sill, Colo. Supreme Ct.)... 400,321. 


Traveler on Street Undergoing Repairs.—The plaintiff was 
barred from recovery for injuries sustained when he stum- 
bled over an obstruction at a street crossing which was 
being repaired as he was contributorily negligent in failing 
to use care in negotiating the crossing. (Booth v. La. & Ark 


Ry. Co., La. Ct. of App.). . .§ 400,320. 


Malpractice.—In an action for malpractice for injuries sus- 
tained in the extraction of a tooth, it was proper to deny 
the defendants’ motion for a directed verdict since the 
plaintiff’s evidence tended to show that the defendants did 
not use the skill and care in their treatment after the ex- 
traction which persons in the same profession ordinarily 
have used in similar circumstances. (Shutan v. Bloomenthal, 
Ill. Supreme Ct.) . .¥ 400,316. 


Food Poisoning.—The evidence was_ sufficient to warrant a 
finding by the jury for the plaintiff where the plaintiff suf- 
fered injuries as the result of eating a meal served by the 
defendant restaurant and the evidence showed that other 


women became ill shortly after eating at the restaurant 
(Jensen v. Berris, Cal. Dist. Ct. of App.) { 400,327. 


Explosion of Bottle.—The plaintiff sought to recover damages 
for injuries to her right hand sustained when a soft drink 
bottle exploded, The doctrine of res ipsa loquitur was not 
applicable because it appeared that the instrumentality 
which caused the injury was not under the exclusive man 
agement and control of the defendant at the time of_th 


occurrence. (Curtis v. Akron Coca-Cola Bottling Co., Ohi 
Ct. of App.) J 400,330. 


Contractor’s Bond.—The plaintiff sought to recover from th 


defendant city the value of labor and material furnished a 
contractor upon the theory that the city was negligent ™ 
failing to require the contractor to furnish bond as required 
by statute for the protection of materialmen. Since the cit) 
was performing a governmental function, a negligent fail- 
ure to perform the duty imposed created no liability. 


(Robbins v. City of Sheffield, Ala. Supreme Ct.).. 400,318 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No. 17 


Dam Owner’s Liability—The plaintiff's land was damaged 


and his crops destroyed by the construction of a dam by 
the defendant which caused water to back up in a creek that 
flowed through the plaintiff’s land. The obstruction of a 
non-navigable stream so as to impede its course, or cause 
it to overflow, was a trespass and invasion of property rights 
for which an action for damages would lie for each year 
the crops were injured or destroyed. (Groover v. High- 
tower, Ga. Ct. of App.).. § 400,319. 


Municipality’s Liability—The complaint alleged that the de- 
fendant treated the surface of a street with oil, which made 
the pavement slippery and caused the fall and injuries of 
the plaintiff. It was error for the court to hold that the 
complaint did not state a cause of action since facts were 
sufficiently pleaded which, if proved, would have justified a 
finding that there was active wrongdoing. (Lentini v. Town 
of Montclair, N. J. Supreme Ct.).. | 400,329, 


Railroad’s Liability —The plaintiff's twelve year old son was 
killed when he was struck by defendant’s train while tres- 
passing on the right of way. A verdict for the defendant 
was proper since, by statute, a trespasser on the right of 
way is guilty of contributory negligence as a matter of 
law. (Kowaleski v. Pennsylvania R. R. Co., U. S.C. C. A, 
3rd C.).. .§ 400,323, 


Weight of the Evidence.—The plaintiff was injured when she 
fell while traversing a defective sidewalk maintained by 
the defendant city. The verdict of the jury was for the 
defendant and, since it was not contrary to the weight of 
the evidence, the action of the trial court in setting it aside 
was erroneous. (Landau v. City of Long Beach, N. Y. App. 
Div.). . .§ 400,331. 


* LIFE x 


Representations in Application.—The insurer defended a suit 
on a life policy on the ground that in his application the 
insured had falsely stated that he did not use alcoholic 
beverages, and never had used them to excess. Since the 
evidence conclusively showed that at the time the applica- 
tion was signed the insured was not using alcohol at all, 
and had not used it for nearly a year, it was held that the 
jury was warranted in finding that the insurer had failed 
to sustain the burden of proving that insured’s statements 
were false. (Metropolitan Life Ins. Co. v. Johnson, Va. Su- 
preme Ct. of App.).. .§ 500,295. 


Change of Beneficiary—Where the insured indicated an in- 
tention to change the beneficiary named in his insurance 
policy, but failed to file the certificate for endorsement 
although he had access to it, the jury was justified in find- 
ing that he had abandoned his intention to make the change, 
(Cody v. Metropolitan Life Ins. Co., Pa. Supreme Ct.) 

§ 500,286. 


Effect of Incontestability Clause.——Where an incontestability- 


clause stated an ambiguous exception in favor of double 
indemnity provisions, the insurer could not contest their valid- 
ity, despite the fraud of the insured in procuring the policies. 
(Malloy v. New York Life Insurance Co., U. S. C. C. A, 
Ist C.).. 9 500,307. 


Failure to Give Notice of Premium Due.—The habit or usage 
of an insurer to give notice of the time of payment of pre- 
miums does not create an obligation to do so. (Lloyd v. 


Mass. Accident Co., N. J. Supreme Ct.).. .§ 500,297. 


Construction of Life Policy.—Where a policy provided for the 
Payment of one-fourth the amount of the policy in case 
the insured died within four months, the benefits thus con- 
terred were not cut in half by another provision limiting 
recovery to one-half in case death resulted from certain 
designated diseases. (American Bankers Life Insurance Co. 


v. Baker, Tex. Ct. of App.) . .$ 500,308. 
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Ambiguous Policy.—Construing ambiguous provisions of a 
policy most favorably to the insured, and so as to give effect 
to each provision thereof, the court held that the grace 
period and the period of extended insurance should be 
added together to continue the policy in force until the 
date of insured’s death. A judgment for the beneficiary 
was affirmed. (Travelers Ins. Co. of Hartford, Conn. v. 
Buchanan, Okla. Supreme Ct.).. .{ 500,287. 


Condition of Health—Where a dormant tumor suddenly be- 
came active, and required a major operation, between the 
application date and the date of delivery, a judgment of 
non-suit was held to be proper in view of a policy provision 
which required that insured be in good health at the time of 
delivery of the policy. (Germano v. Home Life Ins. Co. of 


America, Pa. Superior Ct.).. .§ 500,291. 


Inception of Illness Prior to Lapse of War Risk Insurance.— 
Where substantial evidence was produced as to the exist- 
ence of tuberculosis symptoms at the time of a veteran’s 
discharge, the jury was justified in finding that he became 
totally disabled during the life of a war risk policy which lapsed 
a month after discharge. (Coyner v. U. S., U.S.C.C.A,, 
7th C.)...9 500,288. 


Forfeiture for Delayed Premium Payment.—Where a mutual 
assessment company received and accepted payment of a 
regular premium and a special assessment by a single 
check, with regular payment made after a fifteen day period 
of grace, no forfeiture resulted because the policy did not 
provide for automatic lapsation. (American Bankers Life 
Insurance Co. v. Barlow, Texas Ct. of Civil App.) 

J 500,304. 


War Risk Insurance.—In order for a veteran to recover on a 
war risk insurance policy for disability, the evidence must 
show that he was totally disabled while the policy was in 
full force and effect. (Shelton v. U. S., U. S. Dist. Ct., E. D. 
Il.) $500,300; (flunter v. U. S., U. S. Dist. Ct., E. D. IL.) 
1 500,296; (Dunn v. U. S., U. S. Dist. Ct., E. D. Ill.) 

7 500,299. 


Inhalation of “Galvanize” Fumes.—Where substantial evidence 
was produced pertaining to the insured’s inhalation of 
“galvanize” fumes and his subsequent illness, there was 
sufficient evidence before the jury to justify its finding that 
the insured died as a result of an accident. (American 
National Insurance Co. v. Dozier, Va. Sup. Ct. of App.)... 
J 500,301. 


Accidental Death.—Where an insured person voluntarily cre- 
ates a situation fraught with danger and is killed, his bene- 
ficiary cannot claim that death resulted from accidental 
means. (Texas Prudential Ins, Co. v. Turner, Tex. Ct. of 


Civ. App.).. .§ 500,298. 


Permanent Disability——Where insured had fulfilled the policy 
requirements of total disability, as a result of a disease 
occurring after the issuance of the policy, which prevented 
him from engaging in any occupation for more than nine 
months, he was denied disability benefits because, by his 
own showing, the disability was not permanent. (Garabedian 
v. Metropolitan Life Ins. Co., Pa. Superior Ct.). . .] 500,293. 


Disability Benefits—The insurer contended that the alleged 
disability resulted from a disease which existed prior to 
the issuance of the policy, and argued that plaintiff, as part 
of his proofs of loss, furnished a letter from a hospital 


which stated that ten years previous, plaintiff had been 
afflicted with diabetes, and had required daily treatments of 
insulin. When plaintiff denied having delivered such letter 
to the insurer, and testified that he had not taken insulin, 
it was held that the value of his testimony was for the jury, 
and a refusal to direct a verdict for the defendant was 
proper. (Cable v. Metropolitan Life Ins. Co., Kan. City (Mo.) 
Ct. of App.). . . 500,305. 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


THE INSURANCE LAW JOURNAL 


April 25, 1939 


A EE TEETER REA EIA ERLISTE A GEE = RR I IE IRE AE TE AE IRE ALTERED LE! LEAL ILE TELE AEE LE LLIILL! SEO LE EOE OT OTE 


LIFE—Continued 


Application of Dividends.—Where the policy conferred no 
authority on the insurer to apply dividend credits on un- 
paid premium payments and where the insured, after default, 
had ignored several requests for an exercise of a policy 
option authorizing the insurer to make such application, it 
was held that the fact that the insurer had such dividends 
in its possession would not prevent a lapse of the policy for 
nonpayment of premiums. (Anderson v. Liberty Life Ins. 
Co. of Topeka, Kan. Supreme Ct.).. .§ 500,285. 


Jurisdiction.—A defendant insurer did not waive its jurisdic- 
tional challenge by later participating in an argument over 
the merits of the case. (Crabiree et al. v. Bankers Life Ins. 
Co. of Des Moines, lowa, Kansas City (Mo.) Ct. of App.) 

q 500,306. 


Appeal.—In a suit to recover disability benefits and to set 
aside a release given by the insured, the insurer’s motion 
that the action, barred by the statute of limitations, be dis- 
missed, was denied. It was held that the denial was merely 
an interlocutory order from which there was no appeal. 
(Johnson v. Pilot Life Ins. Co., N. C. Supreme Ct.) 

q 500,294. 


Instructions.—In a suit for disability benefits, an instruction 
charging that plaintiff’s inability to do the greater portion, 
the substantial part, of his work or duty was sufficient to 
enable him to recover under the policy, was held to be an 
incorrect statement of the law applicable to the case. 
(Silvano v. Metropolitan Life Ins. Co., Pa. Superior Ct.) 
¥ 500,290. 


Mandamus to Compe! Disability Payment.—The purely minis- 
terial duty of an administrator of veterans’ affairs to make 
disability payments awarded by a district court may be 
commanded by mandamus. (Hines v. United States ex rel. 
Marsh, U. S. Ct. of App., D. of CC.) . 4 500,302. 


Reinstatement of Policy Action.—The burden of establishing 
grounds for vacating a dismissal judgment on a policy 
action and showing a valid cause of action is on the claim- 
ant. (Nickerson v. lowa State Travelling Men’s Association, 
Iowa Sup. Ct.) . § 500,289. 


Motion for Rehearing Denied.—W here the plaintiff beneficiary 
filed a motion for a rehearing, by virtue of a statute import- 
ing consideration to an executed and delivered policy of 
insurance, in a case involving no issue of consideration, the 
motion was denied. (IVhite v. Prudential Insurance Co. of 
America, St. Louis (Mo.) Ct. of App.) . .¥ 500,303. 


Federal Practice.—After a state court action on insured’s 
policies, an equity suit was brought in a federal court for 
cancellation of the policies. Under the state court practice, 
the fraud was available as a defense to the law action or as 
the basis of a cross-complaint for cancellation. The federal 
court certified several questions to the Supreme Court, 
respecting the defense of adequacy of legal remedy, which 
was available in the state court, on the proceedings in the 
federal court. Since it failed to disclose whether all the facts 
and circumstances pertinent to the issue had been certified, 
the certificate was dismissed. (Atlas Life Ins. Co. v. W. I. 
Southern, Inc., U. S. Supreme Ct.).. . 500,284. 


Accidental Death.—Insured was killed when his trailer, which 
had been detached from his automobile, was consumed by 
fire. It was held that at the time of the accident, the 
trailer was a “building” within a clause providing for dou- 
ble indemnity should insured sustain injuries in a burning 
building. (Aird v. Aetna Life Ins. Co., U. S. Dist. Ct., 
W. D. Texas) . ¥ 500,309. 


Punitive Damages.—Where the insurer's agent accepted pay- 
ments on a cancelled policy, and did not remit the pay- 
ments to the insurer, it was held that the trial court 
improperly submitted the issue of punitive damages to the 


jury, since there was no showing that the insurer partici- 
pated or acquiesced in the fraudulent act of the agent. 
(Rast v. Sovereign Camp, W. O. W., S. C. Supreme Ct.) 

¥ 500,310. 


Incontestability—A clause in the policy provided for incon- 
testability after two years, “except as to the conditions 
and provisions relating to benefits in event of permanent 
total disability.” Another clause made certain limitations 
on the insurer’s liability for disability benefits, and the 
plaintiff contended that only those limitations and restric- 
tions specifically enumerated were excepted from the 
incontestability clause. It was held, however, that the argu- 
ment was untenable, and that the insurer had excepted all 


provisions relating to disability benefits. (Weiss v. Pacific 
Mut. Life Ins. Co., N. C. Supreme Ct.).. .§ 500,311. 


*% AUTOMOBILE » 


Exclusion Clause in Policy.—A clause excepting from the 
coverage of the policy any employee while engaged in 
operating or caring for the insured vehicle was held not to 
include an employee whose job it was to relieve the regular 
driver, but who was not held responsible for inspecting the 
truck, seeing that it was in good working order, etc, (Ayers 
v. Harleysville Mutual Casualty Co., Va. Supreme Ct. App.) 

1 700,839. 


Limitations of Policy.—Where a policy covering the operation 
of taxicabs was limited to such operation within the city 
limits of Rocky Mount, the policy does not cover an acci- 
dent occurring outside such limits. (Person v. Tyson, N. C. 
Supreme Ct.)...{ 700,846. 


Omnibus Clause in Policy.—Under a policy providing that the 
insured should include any person driving the car with the 
actual permission of the named insured, the insurer was 
held liable for loss sustained when the car was being driven 
by the chauffeur of the named insured who had deviated 
from the instructions given him by his employer. (Haeuser 
v. Aetna Casualty & Surety Co., La, Ct. App.).. .§ 700,819. 


Intersection Collision.—Plaintiff’s and defendant’s car collided 
at an intersection, The evidence showed that plaintiff knew 
defendant’s car was approaching on the cross road, but 
failed to slacken her speed before proceeding into the inter- 
section, the same being obscured by weeds and shrubs. No 
negligence on the part of defendant was established and 
judgment for plaintiff was reversed. (Gardescu v. Taylor, 
La. Ct. App.)... 700,830. 


Failure to See Approaching Truck.—Plaintiff’s negligence in 
failing to see truck approaching intersection on cross street 
at a rapid rate of speed was held to contribute to cause of 
collision which resulted when plaintiff proceeded into the 
intersection. (Clee v. Brinks, Inc., Pa. Superior Ct.) 

7 700,844. 


Instructions Counter to Statute.—An instruction by the court 
relative to the conduct of the defendant in approaching and 
proceeding across the intersection was held to run counter 
to statute and a new trial was awarded. (Stephens v. John- 
son, N. C, Supreme Ct.).. . J 700,848. 


Three-Way Collision—Defendant’s truck struck the car of a 
third party when it entered an intersection at an excessive 
rate of speed, causing said car to be thrown against the car 
in which plaintiff rode. The truck also collided with this 
latter car thereby causing plaintiff's injuries. Judgment for 
plaintiff was afhrmed. (Spears Dairy, Inc. v. Davis, 

Ct. Civ. App.).. . 1 700,835, 700,836. 


Collision on Shoulder of Road.—Defendant was not negligent 
in pulling out on shoulder of road to avoid car which was 
coming from the other direction on defendant’s side of the 
road, although when he did so pull out he collided with the 
car in which plaintiff rode which had also pulled onto 
shoulder. (Scritchfield v. Kennedy, U. S. C. C. A., 10th C. 

{ 700,813. 


Paragraph ({/) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


4 








No. 17 


Boy Riding Bicycle on Highway.—Plaintiff was injured when 
the bicycle upon which he was riding was hit by defendant’s 
car, Plaintiff was on his own side of the road, and although 
defendant claims he pulled to the left to avoid the boy, the 
accident resulted. The court held that plaintiff’s evidence 
was sufficient to go to the jury and reversed a judgment for 
defendant. (Scott v. Crawford, Va. Supreme Ct. App.) 

q 700,838. 


Railroad Crossing Collision—Negligence of deceased in fail- 
ing to use due care to discover presence of fast passenger 
train which had been obscured by a passing freight train 
precluded recovery by her representative. (Whiffin, Adm’r 
v. Union Pacific Railroad Co., Ida. Supreme Ct.). . . ff 700,834. 


Left Turn.—Plaintiff was injured when another car turned left 
in front of the car in which she was riding and the two 
collided. A signal for the left turn had been given, but not 
seen. The jury found that the driver of the car turning left 
was negligent in doing so when the other car was so close 
and refused to find that the driver of the latter car was 
negligent in failing to see the signal. (Hansen v. Storandt, 


Wis. Supreme Ct.).. . J 700,822. 


Sudden Stopping of Bus.—The cause of the collision wherein 
plaintiffs were injured was found to be the negligence of 
the driver of the bus on which plaintiffs were passengers 
in passing defendant’s truck and then pulling to the right 
and stopping suddeniy to pick up another passenger. 
(Williams v. Pomes, La. Ct. App.). . .] 700,829. 


Hand Caught in Bus Window.—Plaintiff was awarded dam- 
ages for injuries sustained when a window in the bus on 
which he was a passenger and next to which he was seated 
fell, injuring his hand. (Southern Kansas Greyhound Lines, 
Inc. v. Hicks, Okla. Supreme Ct.). . . 700,815. 


respasser on Truck.—The status of decedent on defendant’s 
truck was held to be that of a trespasser and the only duty 
owed him was that of refraining from wilful misconduct. 
No such conduct was shown and the entry of a judgment 
n. o. v. for defendant was affirmed. (Jacamino v. Harrison 
Motor Freight Co., Pa. Superior Ct.)...{ 700,843. 


Pedestrian Crossing Street—Before attempting to cross a 
street, at the corner, plaintiff looked to see if there was any 
traffic. When she reached the center of the street, she saw 
two cars approaching on the cross street and did not con- 
tinue until it was apparent that said cars would not turn. 
As they passed, defendant’s car became apparent and plain- 
tiff could not avoid the accident. A verdict returned for 
plaintiff was supported by the facts. (McQuown v. Phaup, 
Jr., Va. Supreme Ct. App.) .. . ff 700,837. 


Pedestrian Injured.—Where the defendant saw plaintiff some 
distance ahead in the act of crossing the street and then 
diverted his attention to controlling his car and to traffic 
on the cross street, not looking for plaintiff again until he 
struck her, the trial court’s judgment in favor of plaintiff 
will be upheld. (Gilman v. Pott, Conn, Supreme Ct. Err.) 

{ 700,850. 


Alighting from Bus.—When plaintiff alighted from a bus at a 
safety zone, he saw defendant’s truck approaching at a rapid 
speed a short distance away. He started for the sidewalk, 
but was struck before he reached the curb. The court held that 
his contributory negligence precludes recovery. (Picharella 
v. Ovens Transfer Co., Pa. Superior Ct.).. . 700,842. 


Pedestrian’s Negligence.—Plaintiff was walking along a high- 
way with which he was familiar. He did not look for traffic 
and was struck by defendant’s car going in the same direc- 
tion. Defendant's sight had been blinded by lights of an 
oncoming vehicle and he did not see plaintiff until just 
before he struck him. The trial court’s finding for defendant 
was upheld. (Priday v. Bacon, Conn. Supreme Ct. Err.) . 
{ 700,852. 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Motorist’s Exercise of Care.—The law requires motorists on 
the highway to exercise ordinary care in the operation of 
their automobiles, and an instruction to the jury that a 
defendant was under a duty to exercise extraordinary care 
was error. (Carpenter v. Grenade, Ga. Ct. App.).. .J 700,828. 


Nuisance.—A car operated by defendant in his job as mechanic 
for the city fire department collided with plaintiff’s car 
when the driver of the former applied his brakes which 
were defective, throwing the car out of control and into 
the path of plaintiff’s car. The court held that the operation 
of this car did not constitute a nuisance for which the city 
was liable. (DeMare v. Guerin, Conn. Supreme Ct. Err.) 

q 700,851. 


Proximate Cause.——Where an action in the lower court is 
submitted on the theory that if the negligence of defendant 
was the proximate cause of the collision, the finding should 
be for plaintiff, and judgment is rendered for the defendant, 
an assignment of error based on the failure of the judge 
to charge that if defendant’s negligence was one of the 
proximate causes of the collision, the finding should be for 
plaintiff is without merit. (Smith, Adm’r v. Bonney, N. C. 
Supreme Ct.).. .{ 700,845. 


Parking Truck.—The negligence of one defendant in parking 
his truck in the street so as to block traffic was not the 
proximate cause of the injuries to plaintiff where the porch 
on which she was sitting was struck by the truck of the 
other defendant who attempted to drive between the porch 
and the parked truck. (Barnwell v. Solomon, Ga. Ct. App.) 

1 700,826. 


Physical Facts Rule.—It is vain for a man to say that he looked 
and listened, if, in spite of what he must have seen or heard, 
he walked in front of a plainly visible moving automobile. 
(Forgioni v. Balaban, Pa. Superior Ct.).. .f 700,841. 


Last Clear Chance.—When deceased’s car had stopped on the 
highway and then started to back up, it was hit from be- 
hind by defendant’s truck which was proceeding in the 
same direction at a rapid rate of speed. Under the facts the 
court held that the driver of the truck had the last clear 
chance to avoid the collision and affirmed the judgment in 
favor of plaintiff. (Newbern, Adm’x v. Leary, N. C. Supreme 
Ct.) . . .§ 700,849. 


Scope of Employment.—Question as to whether an employee 
who had gone after tools which he needed in his work, was 


on his employer’s business, was for the jury. (Cain v. 
Marquez, Cal. Dist. Ct. App.). . .§ 700,814. 

Injuries Arising from Employment.—Decedent covered a milk 
route for the defendant and on the day in question had 
worked for over 16 hours in intense heat. The court held 
that the course of his route subjected him to extreme ex- 
posure and that the sun stroke causing his death arose 
in and out of his employment. (Reynolds v. Rider Dairy 
Co., Conn. Supreme Ct. Err.).. . 700,853. 


Liability for Negligent Operation of Car—Where the owner 
of the car which inflicted damages on plaintiff’s car re- 
quested that it be driven to meet him, the fact that the 
brother of the owner told the garage attendant that he had 
better go does not establish any liability on said brother 
for the attendant’s negligent operation of the car. (Town- 
send v. Brinson, Ga. Ct. App.).. .§ 700,827. 


Permitted Use of Car.—An employee who was allowed con- 
tinuous possession of the car insured was deemed to be 
“using” the car with the permission of the named assured, 
although at the time of the collision the car was being 
driven by a third party, said employee being asleep in the 
back seat. (American Casualty Co. v. Windham, U. S. Dist. 
Ct., M. D. Ga.).. .¥ 700,825. 
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Guest on Motorcycle.—The motorcycle on which plaintiff was 
riding as a guest crashed into defendant’s car which was 
being turned across the highway into a driveway. The 
question as to whether plaintiff’s negligence contributed to 
the collision should have gone to the jury. (Mason v. John- 
ston, N. C. Supreme Ct.).. .{ 700,847. 


Guest’s Assumption of Risk.—Where host was not negligent 
in respect to lookout or in following another vehicle too 
closely, and his wife knew he was a fast driver she may not 
recover for injuries sustained. (Boureston v. Boureston, 
Wis. Supreme Ct.).. .§ 700,820. 


Proper Lookout.—In an action by a guest to recover for in- 
juries sustained when the car in which he was riding col- 
lided with another vehicle which approached from the other 
direction without lights, the weather being foggy, there was 
no error in the court’s refusal to submit the issue of as- 
sumption of risk to the jury or in its refusal to direct the 
jury that plaintiff failed to keep a proper lookout, (Sim- 
mering wv. Hutt. la. Supreme Ct.) 


’ 


Pass Issued by Carrier.—The driver of another bus company 
who was riding on defendant’s bus under a pass obtained 
by his employer was killed when the bus went off the road 
and overturned. The stipulations on the pass exempted the 
carrier from liability for injuries received by the user while 
on the trip. As to free passengers, such stipulations are not 
invalid. (Atlantic Greyhound Lines v. Skinner, Adm’r, Va. 
Supreme Ct. App.).. .f 700,840. 


Surety’s Recovery Against Tort Feasor.—Where surety paid 
an amount into the state treasury under an award of the 
Industrial Commission, such amount may be recovered 
from the tort feasor. (Western Casualty & Surety Co. v. 
Shafton, Wis. Supreme Ct.) . . J 700,823. 


Violation of Statute.—Assignments of error assailing the 
judge’s charge in regard to the effect of the violation of a 
statute requiring lights on trucks were held to be without 
merit. (Dodenhoff v. Nilson Motor Express Lines, N. C. 
Supreme Ct.) . .f 700,854. 


Limited Liability.—Statute limiting the liability of the owner 
of a motor vehicle for damages caused by one permitted to 
drive the car is applicable where the driver of the car was 
not shown to have been the servant or agent of such owner. 


(Montanya v. Brown, Cal. Dist. Ct. App.)...{ 700,818. 


Proprietary Function of Municipality—The maintenance of 
an electric light system is a proprietary function of a mu- 
nicipality. The question of its negligence in erecting a pole 
in the travelled way beyond a jog in the road where it was 
not readily apparent should go to the jury. (Pool v. City 
of Cushing, Okla. Supreme Ct.).. .§ 700,816. 


Violation of Ordinance.—Whiere the driver of a car failed to 
observe a stop sign at a boulevard, an instruction to the 
effect that the violation of an ordinance was negligence per 
se or prima facie evidence of negligence placing the burden 
of excusing the act on the driver was proper. (Wright v. 
Anderson, Okla. Supreme Ct.)... 700,817. 


Third Party Complaint.—In an action against an insurance 
company based on its alleged failure to make payment 
under an agreement whereby plaintiff was induced to forego 
suing the insured, the attorney for plaintiff who failed to 
properly protect her rights may be joined as a third party 
defendant on motion of the insurer. (Crim v. Lumbermens 
Mutual Casualty Co., U. S. Dist. Ct., D. C.)...9 700,831. 


Service of Complaint.—Defendant may not have summons and 
complaint dismissed on the grounds that he was not a resi- 
dent of the district in which he was served when, upon 
registering motor vehicles and upon registering with the 
Interstate Commerce Commission, he stated his residence 
to be in such district. (Gallagher v. Carroll, U. S. Dist. Ct., 
E. D. N. Y.)...9 700,839. 


Venue of Action.—Where insurer interpleaded the minor driver 
of the car who was responsible for the collision where 
plaintiff sustained injuries, and then moved for a change of 
venue on the grounds that said minor lived in another 
county, said motion was properly denied, the minor not 
being a proper or necessary party to the action since plain- 
tiff sought nothing against him. (State ex rel. Jackson v, 
Leicht, Wis. Supreme Ct.).. .f 700,821. 


Change of Venue.—Where appellant established that plain- 
tiffs and 12 out of 16 material witnesses lived in a county 
other than that in which the action was commenced and to 
which they seek a change of venue, and in addition that the 
accident occurred in that county, such change should be 
granted in view of the fact that respondents have not 
shown that such change would result in an unfair and 
partial trial. (Patterson v. Charleston & Western Carolina 
Ry. Co., S. C. Supreme Ct.). . . J 700,855. 


Reinsurance Policy.—Defendant had issued a policy of rein- 
surance under which it was obligated to pay all ultimate 
net loss sustained by the reinsured under the conditions 
of the policy. Where the reinsured became insolvent, 
judgments existing against it could not be enforced 
against the reinsurer. (Stickel v. Excess Insurance Co., 


Ohio Ct. App.) . . . 700,856. 


Guest Injured.—Plaintiff is entitled to have her evidence sub- 
mitted to a jury on the issue of gross negligence where it 
could have been found that defendant drove at a rapid rate 
of speed on a wet and slippery highway, that he ignored 
plaintiff’s cautions relative to such speed, and that he was 
unable to negotiate a curve in the road and applied his 
brakes causing the car to skid and collide with a truck. 
(Thornhill v. Thornhill, Va. Supreme Ct. App.). . . J 700,858. 


Joint Tort Feasors.—In an action to recover against two or 
more defendants on account of injuries sustained through 
the alleged negligence of all, a plaintiff may recover judg- 
ment against any one or all of the defendants. (Boyd v. 
Maxwell, S. C. Supreme Ct.). . .] 700,857. 


Policy Coverage.—Although plaintiff’s original complaint did 
not set forth any policy which was in effect on the date of 
the accident, the amendment to the complaint did refer to 
such a policy. A motion for nonsuit subsequent to the 
amendment is too late and judgment for plaintiff on the 
evidence will stand. (Hook v. United States Fire Insurance 
Co., S. C. Supreme Ct.). . . J 700,859. 


State Officer’s Negligence.—The surety on the official bond of 
an officer of the state is held liable for the death of two 
persons caused by a collision with the car driven by said 
officer, said collision being due to the negligence of the 
officer. (Alford v. McConnell, U.S. Dist. Ct., N. D. Okla.) 

{| 700,860. 


Non-resident Motorists.—The statute relative to service on 
non-resident motorists applies to the operation of a ve- 
hicle by the chauffeur, servant or agent of a non-resident 
corporation the same as to the operation of a vehicle by 
the individual owner thereof. (Jones v. Pebler, Ill. Su- 
preme Ct.)...§ 700,861. 
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